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Preliminary Statement 


Jerome Mackey and William Nelson appeal from judg- 
ments of the United States District Court for the Eastern 
District of New York | Weinstein, J.) entered on February 
20. 1976, following a jury trial, convicting Jerome Mackey 
of six counts and William Nelson of fourteen counts of 
violating Title 18 U.S.C. ss 1341 and 2, as charged in a 
twenty-one count indictment,’ in that, for the purpose of 
executing a scheme and artifice to defraud prospective 
distributors of stereo tape recordings and to obtain money 
from these distributors by means of false and fraudulent 
pretenses, representations, and promises, they, along with 
the defendant Richard E. Taylor, caused their advertis- 

‘ount Thirteen was dismissed on the motion of the G 
Trial transcript, p. 46 
Defendant Taylor, whe was a Gove.nment witness, pleaded 
gu.lty to as perseding information charging him with one count 
of conspiracy to commit mail fraud (Title 18, United States Code 
371 He was sentenced to a fine of $1000 and put on proba 
tion for five years. 
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Statement of Facts 
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company called 


Mackey Distributors. 
“MDI” were 1] 


recording To} 
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was offered 


recordings 


al {i | bj i i ‘ “ale ) » Vble ! ‘ *% in ts 5. POU 
1069, 1158 e initial stock of 
tape recordi top label, top artist 
recordings, and offered t Stoch cabinets with si 
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apes (64, 9, 2 1 1. 1068-1069, 1157- 
yrojection sh » 
tapes 
were 
irged to call 


593-504 TI otentian! distributors 


oO} » not successful they 

viven new ones (160', They were told that there 

ironclad guarantee that if thev we ot satisfied 

after one year they would get th ‘ir invest! t returned 
91)? : 4 . nye ntut n ni » hr ' nroved 
receiving major 


or even any- 


1222-1233). 


MDI was a poral formed by Jerome Mackey, 
William Nelson and Richard Taylor in Ap il 197: 
alleged purpose of selling distributorships for 


stereo tape recordings and providing training. locations, 
and supplies to th distributors. Testimony concerning 
the creation of MDI was principally supplied by Richard 
i;. Taylor, Vice-President of MDI, as well as 
Ballerista, MDI’s banker. Testimony concerning the false 
and fraudulent sales techniques, a+ hereinafter described 
was also supplied by Leste Fisher,’ National Marketing 
Directo. for MDI, as well as eleven distributor-vietims. 
\ ditional evidence concerning the appellants’ involvement 


in the scheme and their knowledge of the fraud was sup- 


} 
per-secretary at MDI and 


James Diamond. ¢ kInhoma investment banker. Testi- 


mony concerning U mailings Was given D\ Alan Nelson 


nlied by | dith Ciro, the hook kee 


informal immunity 


inrelated to the appellant 


sing Company. 


The Creation of MDI 


vious erxperience 
taken Nelson on some of fi 

Tayl had | \ 1\ l ; } IOLMAIT 
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LOOK 

credi- 

Nelson 
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Mackey Judo. Ine COU 


About two weeks later the three men nel avain. 


Mackey had already incorporated MDI and rented office 


20 99 9 . : . . 
space (298, 242, 3651. It was agreed that Mackey would 


0 


be President, Taylor, Executive Vice-President, and 
Nelson, Secretary-Treasurer (369 Profits would be 


shared one-third to each (241). Mackey announced that 
he would not put up the $50,000 that Taylor had said was 
necessary to avoid the problems of under-capitalization, 
it instead would put up only a limited amount +240). In 
ey contacted Diamond, the Oklahoma invest 
banker, and asked him to lend $5,000 to Nelson and 
Taytor on Mackey’s personal guarantee (534). The money 
was lent by a check for $5,000 dated May 8, 1972 (534). 
On May 16, 1972, however, the day after the Diamond 
check cleared, Mackey withdrew $5,000 from the MDI 
account and deposited it in his Jerome Mackey Judo 
account (‘917-9 


At that second meeting Mackey stated that he had 
investigated the legalities of duplicate tape sales and 
found it only to be a civil offense. Mackey stated that 
“his office could handle any complaints that came through 
the Attorney General’s] Office” (239). The three men 
reviewed the contract that would be used, which included 
i buy-back agreement (241). It was explained to Mackey 
that the buy-back agreement in the contract could cause 
serious problems in the future. Mackey replied that such 
a guarantee involved a corporate obligation and that there 
was no need to worry about it at that time (245). 


Promotional material was prepared and seen by both 
Mackey and Nelson (250). A discussion was had among 
the three men concerning the use of “singers”, persons 
who would give favorable reports about MDI to potential 
purchasers of distributorships (252!. Mackey suggested 
a means of creating such references by setting up 
distributorship and then purchasing tapes from it so as 
to produce a good sales volume (252-254). Mackey 
plied a financial statement of Mackey Judo, Inc. to st 
stantiate the financial strength cf MDI, which wa 
legedly backed by Mackey Judo, Ine. (255-56). 
initial newspaper advertisements or MDI were placed 
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Taylor 
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ible 


ape recordings (27 
Mackey learned about “cut-outs” 


ve) songs that no 


“cut-outs” might 


ore 


would be provided (275-276, 280 It 

Mackey that MDI was out of funds 

lat if they proceeded with the planned sales opera 
MDI would be committing itself to obligations 

neet (277 It was agreed that Taylor would 

le for handling complaints that might arise 


isher was hired (271). 


the telephone 
Fisher about MDI, in 
“checkout” a reference 
make it appear to be 
Judo. Ine 560 Nelson and 


they, along with Mackey, owned 


that Fisher arrived to work for MDI he 

cneck for $5,100 from a woman to whon 

had sold a distributorship from a rival company, his 
previous employer, Economy Distributors. Fisher en- 
dorsed the check to MDI in what he called a “switchover” 
Mackey thereupon wrote Fisher a check for a commission 
n this “sale” (565-568'. Fisher set about organizing a 
sales campaign along the lines that he had previously used 


The placing of newspaper advertisements, contents of these 


ads. source of 


tapes, “singers list’, use of projection sheets 

ind literature (583) were discussed among Fisher, Nelson 

and Taylor (571-583). Fisher taught Nelson the new 

les pitch (588-589, 5941. Fisher described this pitch 
598-594) ." 


istomers met the salesmar 
and major label names hung o1 
there would be a cabinet full of major 
stomer was told that these tapes could be 
piece (589 No mention was made 
it-out tapes (589 
d that MDI furnished ai locations (591 


Footnote continued on following page 


The Fall Sales Campaign 


the sales campaign began in earnest Ad- 
1108-1123 Testimony from distrivuto1 

of whom were sold after Fisher had been 
hed the sales technique pitel 

53-66, 199-26], 1221-1222 Nelson 


pitches 1155-1166). 


sales campaign, Taylor kept Mackey in- 

> progress of business (216, 320 Mackey 

was pleased with Fisher and with the 
wen for selling themselves out of thei 


The Customer Complaints 


B ute September oO} early ctober, 1972 the com- 
received by Taylor at MDI were almost 

321 Taylor would tell the complaining 

anything he could think of to stall for 

Taylor discussed the volume of complaints 

Sst ie vell. I'm glad it’s vour job, and 


323-324). 


ey part of September and middle of October 

spoke to Mackey about the volume of com- 

received at MDI (225, 329; see also 771- 

lor told Mackey that he had just about run out 

hing to tell the complainants (225). Mackey said 

» too was receiving telephone calls and he wanted 

know why Taylor could not handle the complaints 
336 Mackey told Taylor that it was Taylor's 

eep these people away from him (330 Mackey’ 

exact words were “keep thern off my ass” | 331 Mackey 
wanted to remain insulated (485) Several distributor- 
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ARGUME'~ 


POINT | 


There was sufficient evidence to support the 
verdicts against appellants. 


United States, 315 U.S. 60 (1942 
Castellana, 349 F.2d 264, 267 (2d 
383 U.S. 928 (1966). All permissibl 
be construed in the Government's 

V. Marchisio, : F.2d 653. O62 
States Vv. Dardi, 3: 2d 316. 


379 U.S. 845 


lo violate the mail fraud statute, ; person need not 
have been a party to the formation of the fraudulent 
scheme. United States v. Finkelstein, 526 F.2d 517, 527 
2d Cir. 1975). It is only necessary that 

at it Was foreseeable th: 

involve the use of the mails. /d. Participat 
scheme by officers of a corporation does not require direct 
knowledge of the falsity of representations being made 
by the corporation’s employees. Review end approval 
of the fraudulent corporate activities may supply a basis 


pay 


from which the jury may infer know] Ize. 
V. Andreadis, 366 F.2d 123, 480 (2d Ci 


385 U.S. 1001 (1967 


Appellant Nelson was found euilty of every on 
the counts dealing with the mailing of advertisements 
The evidence showed that Nelson had pre-MDI experience 
in the sale of stereo tape distributionships with Taylor 
and had attempted to set up ar operation similar to 
MDI before approaching Mackey. Nelson was directly 


involved in the creation of MDI, was aware of the prob- 


lents caused by misrepresentation, and was aware t] us 
beotleg tapes would be sold by MDI. Nelson was aware 
of the financial problems being faced by MDI in July 
1972 and of the plan to increase sales in order to generate 


cash to meet already existing obligations 


Nelson had first met Lester Fisher, who was hired 


to remedy MDI's financial situation, and had heard his 


In April, IN¢2, several nw nths before Fisher was 
Nelson discussed the new sales campaign with 

r before it started, including the placement and 
tisements, the source of tapes, “singers 


Nelson was taught the sales pitch 


‘ 


of Dennis Anderson, a distributor-victim, 
that on August 28, 1972, the same month 

Fisher came to MDI, Nelson was selling distributorship 
Minneapolis, Minnesota using the new “pitch” (1156- 
1161, 1163- . Anderson contacted Nelson after read- 
ing an MDI advertisement in the Minneapolis Star and 
Sunday Tribune. The advertisement (Ex 39A1 in Evi- 
dence, ft. nt. 7, supra) specifically mentioned Bill Nelson. 


The evidence of Nelson's pre-MDI tape distributor- 


hip experience, his involvement in the creation of MDI, 
his training by Fisher, and the evidence of his direct 
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Sales activities, together with evidence of his knowledge: 
about the problems due to misrepresentation in the sales 
presentation about which Taylor spoke, and Mackey's 
comment about the buy-back agreement ‘that it was cor- 
porate obligation about which there was no need to worry 
a more than adequate basis for the jury 
‘elson was ‘vare of and participating in 
scheme MI. Similarly, there was sub- 
stantial evidence from which the jury could find, beyond 
a reasonable doubt, that it was foreseeable to Nelson that 
the scheme would involve the use of the mails to place 
advertisements. Nelson's initial sales trip, after being 
taught the new “pitch” by Fisher, placed him in Minne- 
sota in conjunction with an advertisement that appeared 
there bearing his name. The geographic area covered 
by the sales campaign made the use of the mails, whic! 
were stipulated to '1123:!, foreseeable by all the 
pants in » scheme. U’nited States v. Finkelstein, s ‘pra, 


Re ae 
126 F.2d at 


14 


Mackey was similarly involved in the creation of 
MDI and had been briefed on the istributorship 
sales business, including the dangers of misrepresentation, 
by Taylor. It was Mackey who expressed the cavalier 
attitude towards the buy-back agreement: that it was 


2 corporate obligation about which t} 

to worry. See c.g. United State 

1358, 13867 ‘(8th Cir. 1975:, Unlike Nelson, ; 
did not have prior sales experience and he was not a 
party to the Fisher-Nelson-Taylor discussions concerning 
Fisher's sales campaign. Sut Mackey was aware of 
Fisher's background, including his propensity for mis- 
representation, and Mackey had reviewed the promo- 
tional literature ‘Gov. Exhs. 17A-17B) and advertise 
ments ‘eg. Gov. Exh. 39At) prepared at” Fisher’ 


direction. Mackey was also aware of the phony “singer 


It was Mackey'’s idea that MDI sell its own way out 
its financial difficulties by generating cash to meet 


already existing obligations. See e.g. United States v. 


hrig, 443 F.2d 239, 1 Cir. 1971). Mackey was 


Informed of the sales campaign. There 


ree red 


more than adequate evidence that Maekev could 
that the mails would be used to place advertisements in 
distant newspapers in order to attract customers 


travelling salesmen. 


Mackey was not convicted of any of the advertising 
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mail counts for mailings privr to October 1, 1972. This 


date coincides with the meeting held between Macke 
and Taylor in late September or early October, 1972 dur- 
ing which Mackey was informed of the difficulties that 
Taylor was having handling complaints. Taylor had 
been designated by Mackey to handle complaints after 


A similar meeting was held between Tav!lo: 
late September or early October 147 


> 


ne might gyenerate a 
wesentation It was during 


ting that Mackey reportedly told Taylor, refe! 
the complaining distributors, “Keep them off m) 


government that a 
finding 


position 
ate basis eX ted to support ul 
1e part of Mackey ‘ior to 


ne wledge on 
the Tavlor-Mac- 


1972, the evidence concerning 
meeting clearly would support a finding of the requi- 
knowledge. 
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appellants were found guilty of 


counts dealing with the mailings of checks by distribu- 
tors to MDI. While the evidence would have 
gui these counts, the jury may have 


finding be- 


supported 


a verdict ot guilt) on 
found the evidence insufficient to support a 
yond a reasonable doubt tha appellants, neither of 
whom were directly involved in receiving checks in the 
871). knew that checks were being mailed in 
lelivered. As a result 
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hy witnesses Suk, Read, and Mellody wa 
tion as to where the witness wa 


preliminary ques 
tions were made. Passing comment by the 
closing remarks also not objected to 
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not guilty 
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conflict 

without merit, bot 

set forth above, the verdicts ! uilt and acquittal at 
neither inconsistent nor recor ible. In any case, incon- 
sistent verdicts among various charges a multi-count 
indictment are not self-vitiating. Dua 

284 U.S. 390 11932 

120 12d Cir... cert 
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Fox, 433 F.2d 1235, 123 
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others in the company and permitted these 

they should have stopped them and 

that they themselves engaged 


reason 
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his conduct in 


and material U 
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ff the criminal law 
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order 
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mat 
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iefendant 
evidence 


the 


1608 


and 


the 
experiel 160° 


1s 


failure to giv’ a balanced charge. But immediately pre- 


.. oe 


ceding the challenged portion of the charge, the judge 
stated: 
“You should acquit the defendants if you are not 
satisfied beyond a reasonable doubt that they 
knew of the fraudulent activities of others in the 
company and permitted these activities to continue 
when they should have stopped them and had full 


power to stop them, or that they themselves en- 


gaged in such activities” (1607-1608 


,Y 


Reading the charges as a whole, / 
Bright, supra, the proper standard to 
knowledge was charged In l'nited States 
Gentile and Hunter B. Brashier, 26 » Oo} 
197, 499, 2d Cir., decided February 10, 1976), a 


the court stated, in upholding a similar charge. 


“Our conclusion is supported by the fact that the 
trial judge scrupulously avoided use of the techni- 
cal and confusing phrase “reckless disregard,” 
which caused both judge and jury difficulty in 
United States v. Bright, supra. While no partic- 
ular word or words determine the adequacy of the 
charge, here the instruction relating to knowledge 
Was given in terms of the more concrete expression 
“deliberate disregard,” which implies that knowl- 
edge could be inferred if the jury found that the 
defendant was aware of the risk that his conduct 


proceeded nonetheless.”’ 


Similar, more concrete language ‘One may not willfully 
and intentionally remain ignorant. . . The defendants 
could not deliberately close their eves .') Was used bY 
the trial judge and thus the is proper and 
adequate, 


POINT Ill 


Judge Weinstein properly refused to per.wit the 
introduction into evidence of appellants’ complaint 
letters to the Nassau County District Attorney’s Office 
and the District Attorney's memorandum concerning 
their complaint. 
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POINT IV 


Testimony given by Mackey’s attorney before the 
Grand Jury did not violate any privilege of Mackey 
and did not form a basis for dismissing the indict- 
ment. 
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POINT V 


The denial of Nelson’s request for pre-trial od- 
journments was not error. 


The indictment it 
1975 On June 23 
Legal Aid Society lo re} en 


for trial on ptember 29, 1975 
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On September 17, 1975 Mack 
journment of the trial and this was denie On Septem 
ber 24, 1975 Nelson requested the substitution of counse 
This was granted, substituting David W. McCarthy. On 
September 26, 1975, the Friday before the scheduled 
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denial as error, arguing that it deni lim effective 
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sistance of counsel, a fair trial, and du process 


On the 24th of September, 1975 
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informed that no adjournment would be granted 
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result of the substitution Minutes of September 24. 
1975 Hearing, p. 3 Mr. Kelly, the previously assigned 
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0 proceed to trial representing Nelson and that he had 
conducted extensiv: discovery Minutes of Septembe) 24, 


1975 Hearing, p. 4 


On the afternoon of the 24th of September, 
the substituted counsel, McCarthy, indicated he could 
handle the case, but requested a short adjournment 
‘Minutes of September 24, 1975 Hearing, p. 6 This 
was denied (6 


CONCLUSION 


The judgments of conviction should be affirmed. 
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